I N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

DONALD REYNOLDS,
Pl aintiff,
V. No. 03-2623 M/P

SOLECTRON GLOBAL SERVI CES,

N N N N N N N N N

Def endant .

ORDER GRANTI NG DEFENDANT' S MOTI ON TO DI SM SS PLAI NTI FF* S
AMENDED COWPLAI NT
AND
ORDER DENYI NG DEFENDANT" S MOTI ON TO DI SM SS AS MOOT

Before the Court is Defendant’s Mdtion to Dismss
Plaintiff’s Anended Conplaint, filed January 23, 2004, to which
Plaintiff responded on February 5, 2004. Al so before the Court
is Defendant’s Mdtion to Dismss, filed Novenber 12, 2003, to
which Plaintiff responded on January 4, 2004. For the follow ng
reasons, Defendant’s Mdtion to Dismss Plaintiff’s Arended
Conpl aint is GRANTED and Defendant’s Mdtion to Dismss is DEN ED

as noot.!?

'Al so before the Court is Defendant’s Mtion for Sunmary
Judgnent, filed June 28, 2004, to which Plaintiff responded on
July 20, 2004. The Court has reviewed the record and the
parties’ subm ssions, and determ nes that, had the Court not
DI SM SSED Pl aintiff’s clains, summary judgnent woul d be GRANTED
because Plaintiff has failed to adduce sufficient evidence to
create a genuine issue of material fact regarding his clains.



Backgr ound

This case arises fromPlaintiff Donald Reynolds’ term nation
by his fornmer enployer, Defendant Sol ectron d obal Services, for
purportedly violating the conpany’s sexual harassnent policy.
Plaintiff contends that Defendant discrimnated agai nst himon
the basis of his race and sex in violation of Title VII of the
Cvil Rights Act of 1964, as anmended, 42 U. S.C. 2000e (“Title
VII"). Defendant noves to dismss Plaintiff’s claimfor |ack of
subject matter jurisdiction because Plaintiff purportedly did not
properly file charges with the Equal Enploynent Cpportunity
Comm ssion (“EEOC’) prior to comencing this suit.

On May 28, 2003, Plaintiff filed a charge of discrimnation
with the EECC al | egi ng that Defendant had discrim nated agai nst

himon the basis of sex.? The EECC i ssued a right to sue letter

2Plaintiff’s initial charge of discrinination alleged the
f ol | ow ngok
| was enpl oyed by the above conpany during Septenber
2000 as Seni or Escal ation Technician and | ater assigned
as acting Production Control Specialist (Team Leader).
| have been subjected to unequal terns and conditions
of ny enpl oynent and di scharged on 5-14-03.

Angel a GO das, Human Resource Specialist, told me | had
vi ol ated the conpany policy by using inappropriate
actions, including harassing behavi or,

unwel coned/ unsolicited comrents and di scussions of a
sexual nature, and inappropriate “touches” of co-worker
on prem ses.

| believe that | have been discrimnated agai nst
because of ny sex (male) in violation of Title VII of
the Gvil R ghts Act of 1964, as amended. No
i nvestigation was conducted when | reported the femrales
for sexually harassing ne.

(Mem in Supp. of Def.’s Mot. to Dism Pl."s Am Cplt., Ex. A)



regardi ng that charge on May 28, 2003.

On August 22, 2003, Plaintiff filed his original Conplaint
in this action without the assistance of counsel. The Conpl aint,
however, alleged only race and color discrimnation. Plaintiff
attached to the Conplaint a copy of the right to sue letter for
sex discrimnation that he had received fromthe EECC.

Defendant filed its first Motion to Dismss on Novenber 12,
2003, arguing that this Court |acked subject matter jurisdiction
because the EEQCC charge all eged sex discrimnation while the
Conpl ai nt asserted only clains for race and col or
discrimnation.®* Following the filing of this nmotion, Plaintiff
retained Darrell J. O Neal as counsel.

On Novenber 20, 2003, Plaintiff filed a second EEOC char ge,
this time alleging race and color discrimnation.* The EECC
issued a right to sue letter for that charge on Novenber 21,
2003. On Decenber 23, 2003, Plaintiff’s counsel filed an Anended
Conmpl ai nt, which added a claimfor sex discrimnation. Attached

to the Anended Conpl aint was the second right to sue letter for

® All argunents Defendant raised in its Mdtion to Disniss
are also raised inits Motion to Dismss Plaintiff’s Amended
Compl aint. Therefore, Defendant’s original Mdtion to Dismss is
DENI ED as noot .

* The allegations in Plaintiff's race discrimnation EECC
charge are identical to his sex discrinination charge, except
that Plaintiff states in his race discrimnation charge: “I
believe that | have been discrim nated agai nst because of ny race
(Black) in violation of Title VIl of the Gvil R ghts Act of
1964, as anmended. No investigation was conducted when | reported
the Bl ack fenmal es for sexually harassing ne.” (Mem in Supp. of
Def.’s Mbt. to Dism Pl."s Am Cplt., Ex. B.)



race and col or discrimnation fromthe EECC.

On January 23, 2004, Defendant again noved to disn ss
Plaintiff’'s case. While Defendant’s Mdtion to D sm ss
Plaintiff’s Anmended Conpl aint purports to state both | ack of
subject matter jurisdiction and failure to state a claimfor
which relief can be granted as grounds for dism ssal, Defendant’s
argunents relate only to | ack of subject matter jurisdiction.
Accordingly, the Court treats this notion as one for |ack of
subject matter jurisdiction.?

1. Standard for 12(b)(1) Motion

Federal Rule of G vil Procedure 12(b)(1) allows a party to
nmove to dismss a claimfor |lack of subject matter jurisdiction.
Wien a Rule 12(b)(1) notion attacks the factual basis for subject
matter jurisdiction, “the trial court nust weigh the evidence and
the plaintiff bears the burden of proving that jurisdiction

exists.” DLX, Inc. v. Kentucky, 381 F.3d 511, 516 (6th Gr

2004) (citing, inter alia, RM Titanium Co. v. Westinghouse El ec.

Corp., 78 F.3d 1125, 1133-35 (6th Gr. 1996)). If a court
determnes that it |acks subject matter jurisdiction, "the court

shall dismss the action.” Fed. R Cv. P. 12(h)(3).

® On August 10, 2004, the Court entered an order staying
this case pursuant to 11 U.S.C. § 362 of the Bankruptcy Code and
denying, without prejudice, Defendant’s notions to dismss. On
January 3, 2005, the Court GRANTED Defendant’s notion to renew
its previously filed dispositive notions.
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I11. Analysis

Def endant contends that Plaintiff’s clains should be
di sm ssed for |lack of subject matter jurisdiction because
Plaintiff did not file an EEOC charge all eging race and col or
di scrimnation before filing a Conplaint with the Court. 1In
order for a federal court to have subject matter jurisdiction
over a Title VIl claim the claimnt nust first unsuccessfully

pursue adm nistrative relief. Ang v. Procter & Ganble Co., 932

F.2d 540, 545 (6th Cr. 1991)(citation omtted). 1In the Title
VIl context, this generally requires a Plaintiff to file a charge
of discrimnation with the EEOCC and subsequently receive a
“notice of right to sue” letter before filing suit. Federal
courts do not have subject matter jurisdiction over a plaintiff’s
claimif that plaintiff fails to raise a Title VII claimbefore

the EECC. Lowe v. Mnrovia, 775 F.2d 998, 1003 (6th Cr. 1985).

The Court first addresses whether Plaintiff’s filing of a
charge of sex discrimnation with the EEOC prior to filing his
Conmpl aint for race and color discrimnation allows this Court to
exerci se subject matter jurisdiction over the race discrimnation
claim \Wiere a Plaintiff properly files a claimbefore the EECC,
the court has jurisdiction over clains explicitly filed in the
EEOCC charge and clains that “can reasonably be expected to grow

out of the charge.” Abeita v. Transanerica Milings, Inc., 159

F.3d 246, 254 (6th Gir. 1998)(citing Ang, 932 F.2d at 544-45).



In determ ning whether Plaintiff’s race discrimnation claim
coul d reasonably be expected to grow out of his sex
di scrimnation charge, the Court is guided by the Sixth Grcuit’s
decision in Ang, 932 F.2d 540. 1In that case, the plaintiff filed
an EEQOC charge all eging national origin discrimnation and then
filed a conplaint alleging race discrimnation. 1d. at 544. The
Sixth Grcuit affirmed the district court’s dism ssal of the
portion of the plaintiff’s conplaint alleging race
discrimnation, noting that national origin discrimnation is
distinct fromrace discrimnation and that the EEOC i ndi cated
that they did not construe the national origin charge to include
race discrimnation. 1d. at 546

Li ke the plaintiff in Ang, whose EEOC charge all eged a
different type of discrimnation fromthe discrimnation alleged
in his conplaint, Plaintiff filed an EEOC charge all egi ng sex
di scrimnation and a conplaint alleging race and col or
discrimnation. Plaintiff was unrepresented when he filed his
ori ginal EECC charge and Conplaint, so the Court nust broadly
construe Plaintiff’s original EEOC charge to determne if a race
di scrimnation claimcould be inferred fromthe sex
discrimnation claim |d. Based on the Court’s review of the
record, the Court finds that Plaintiff’s original EECC charge
supports a claimfor sex discrimnation but not race

di scrimnation. Therefore, even a broad interpretation of



Plaintiff’s original EECC charges and Conpl ai nt indicates that,
at the time of Plaintiff’s Amended Conplaint, this Court |acked
subject matter jurisdiction over the race discrimnation claim
The Court next addresses whether Plaintiff’s post-Conpl aint
filing of a charge of race discrimnation with the EECC and
subsequent anendnent to his Conplaint to include the Novenber 21,
2003, right-to-sue letter provided the Court with subject matter
jurisdiction over his race discrimnation claim As noted above,
in order for a federal court to have subject matter jurisdiction

over a Title VIl claim the claimnt nust first unsuccessfully

pursue admnistrative relief. Ang, 932 F.2d at 545. Al though
Plaintiff did eventually file a charge of race discrimnation
with the EEOCC, he did so only after he filed his Conplaint.?®
Plaintiff’s anmendnment of his Conplaint to include the Novenber
21, 2003, right-to-sue letter, however, does not cure the
jurisdictional defect in his Conplaint.” Wre this Court to hold

ot herwi se, then any Plaintiff would be able to file a |l awsuit

® Al though the failure to receive a right-to-sue letter from
the EEOC is a nere condition precedent that nay be waived by the
parties’ or the Court, Parry v. Mhawk Mtors of Mchigan, Inc.,
236 F.3d 299, 309 (6th Cr. 2000), the failure to file a charge
of discrimnation with the EEOC is a jurisdictional defect that
may not be waived by the Court. See Ang, 932 F.2d at 545.

"Wre this a situation where a plaintiff nerely failed to
al l ege that he had unsuccessfully pursued adm nistrative relief,
an anmendnent to the Conplaint to show that such relief was
pursued prior to the filing of a Conplaint would be proper. In
this case, however, Plaintiff failed to pursue such relief prior
to filing a Court action.
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prior to filing charges with the EECC so | ong as a charge was
subsequently filed. This would defeat the renedial schene
devel oped by Congress and the federal courts to inplenent Title
VI and raise serious separation of powers concerns. Because the
Court | acked subject matter jurisdiction over Plaintiff’s claim
at the time he filed his Amended Conplaint, the Court had no
power to consider his conplaint, |let alone his anmendnent to it.?
Plaintiff’s race discrimnation claimis therefore DI SM SSED f or
| ack of subject matter jurisdiction.?®

The Court next addresses whether Plaintiff’'s sex
discrimnation claimis untinely. Defendant contends that
Plaintiff’s ninety day windowto file a lawsuit regarding his sex
di scrimnation claimhad expired by the time the Amended

Conpl ai nt that added the sex discrimnation claimwas filed on

8When Plaintiff filed his Arended Conpl aint, he was
represented by counsel. At that time, options may have exi sted
to ensure that this Court would have subject matter jurisdiction
over his race discrimnation claim Anmending his conplaint,
however, was insufficient to furnish this Court with subject
matter jurisdiction.

° Al'though Plaintiff does not raise this argunent, any
contention that Plaintiff’s second EECC charge could potentially
rel ate back, as an anendnment, to his original EEOC charge nust
fail, because the notice of right to sue that was issued
i ndi cates that there was no | onger a charge pendi ng before the
EECC t hat coul d have been anended. See Balazs v. Liebenthal, 32
F.3d 151, 157 (4th Cr. 1994) (finding that “where, as here, a
right to sue letter has issued, a suit has been instituted and
the EEOCC has closed its file, there is no |longer a charge pending
before the EEOC which is capable of being anended.”)




Decenber 23, 2003. Once the EECC has issued a decision and a
clai mant has received notice of the decision, the claimnt has
ninety days to file a lawsuit. 42 U S.C. 8§ 2000e-5(f)(1). Here,
the ninety day tine limt had expired before the Anended
Conpl aint was filed. Therefore, Plaintiff’s sex discrimnation
claimis DI SM SSED as unti nely.
V. Concl usion

For the foregoing reasons, Defendant’s Modtion to Dism ss
Plaintiff’s Anmended Conplaint is GRANTED and Plaintiff’'s sex and

race discrimnation charges agai nst Defendant are DI SM SSED.

Entered this _ day of February, 2005.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE



